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Abstract

Cases of drunk driving causing death and injury are emerging in an endless
stream causing tragedies of family destruction and national uproar. The penalties for
drunk driving are found in Article 185-3 of Criminal Code of the Republic of China
that specifies the circumstance of “prevent the person from driving safely ” is that
the person has been affected and lacks the necessary attention required for normal
driving behavior. How to determine that it is impossible to drive safely and the
relevant breath or blood alcohol concentration values are specified in Item 1,
Paragraph 1 of this article. So that it is more objective to determine what is the
situation of preventing the person from driving safely. Therefore, the detection of
alcohol concentration has become an important basis for criminal punishment.
When police officers on duty have reasonable suspicions that drivers of motor
vehicles and motorcycles are driving after drinking, they must obtain these scientific
data as the main judgment standards. However, for those who are unwilling to or
cannot cooperate with performing the breath test for alcohol concentration, the
Article 35 of the Road Traffic Management Penalty Regulations has authorizes the
police to forcibly transfer the driver to a medical or testing institution to conduct
sampling and testing of blood or other specimens. However, what legal procedures
should be followed for the preservation of criminal evidence collection is debatable.
The theories of the procedures are quite controversial and judicial practitioners
have applied for constitutional interpretation. In the "Constitutional Procedure
Law" that was just launched in year 111(2022), the judge's No. 1 judgment pointed
out: "In view of the impacts of drunk driving on road traffic, passers-by's life and
physical safety are seriously endangered, the legislators have adopted relevant
sanctions for the purpose of having a particularly important public interest in the
constitution; however, for those who are forcibly transferred for blood testing, it has
constituted personal freedom, physical rights and Right of Privacy of personal
information. The constitutionality of major restrictions on constitutional rights such
as the right to privacy must be strictly reviewed..." Although the conclusion has
clearly declared that the provisions of the Road Traffic Management Penalty
Regulations are unconstitutional and through using this judgment as an in-advanced
"guide legislation™ pointing out that: "If the police officers believe it is necessary to
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test the blood alcohol concentration, they, in principle, should firstly report to the
prosecutor to issue a certificate of identification..”, it still yet to answer the
constitutional interpretation arguing "The compulsory punishment of 'forced blood
sampling’, which is a method of intrusion into the body, should strictly abide by the
constitutional value of ‘reservation by judges' under the principle of the rule of law."
Evidence collection measures, in particular, should abide by the relevant norms of
criminal investigation, and this studied judgment, in theory, seems to fail to carry
things through. Furthermore, for the front-line police officers on duty, how to avoid
the disputes caused by delays of failure to conduct real-time testing resulting in
inaccurate test results due to the impact of this judgment is an important issue that
must be properly considered in future law revisions. This article referred to the
relevant norms of foreign legislation through the method of comparative law, hoping
to serve as a reference for the legislation (revision) of law policy of the country.

Keywords - Due Process of Criminal Defendants - Principle of legal reservation -

Warrant rule - Exceptions to the Warrant Requirement
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