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The Constitutionality of the Concurrent Procedure of

Criminal and Administrative Punishment on Traffic

Violation -Focus on the Public Good Burden of Defer
Prosecution and Probation for DWI
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Abstract

The Article 26 of the Amendment of Administrative Punishment Act on Nov. 23,
2011 precludes the defer-prosecution and probation from the Double Jeopardy
Protection. Moreover, the defer-prosecution preclusion part retroactively applies to
the offence before the amendment only if the offence is not yet punished by the
administrative authority. Such amendment makes people punished by the mandatory
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burden of defer-prosecution or probation as well as the administrative fine. These
two kinds of punishments have the same kind of purpose and property. Both of them
make people to virtually pay off their offence, and have the same effect of general
and individual prevention. This Article is going to advocate that the amendment
above is unconstitutional because of its violation of the Double Jeopardy Protection
and No Ex Post Facto Law Rule under the Constitution. This Article also
recommends the Grand Justice of Judicial Yuan to hold the above amendment
unconstitutional or the Legislative Yuan to repeal the above amendment as soon as
possible so that the unconstitutional law will not keep infringing the people’s
constitutional right.

Keywords: Double Jeopardy Protection, No Ex Post Facto Law, Administrative
Punishment Act, DWI (Driving while Intoxicated), Defer-Prosecution
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